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§. I. 

F it interdum, ut in eum diem, in quem alias fubfti* 
tutio pupillaris fieri folet, per fideicommiiTum fub« 
flituatur: quod acumine non prxditosvel incautos 
facile confundit, ut in cafu illo pupillarem fubfti* 
tutionem fubelTe ftatim pronuncient : cum tamen 
fubditutio indireda fideicommi^aria faltem conditionalis 
vel in diem fit. Placuit itaque cafum hunc lingularem 
paulo exadlius excutere, ut in pofterum error, qui com- 
muniter oriri folet diverfa pro iisdem habendo » facilius 
evitari poffit. 

§.ir. 

Matrem pupillariter fubftituere non pofle, ne quidem 
Jure hodierno communi, unanimis eft Dodorum IcMen- 
tia (j). Valere tamen fubftitutionem pupillarem a ma- 
tre fadam in vim fideicommifli, appofita Claufula Codi- 
cillari, non minus concorditer flatuunt 

A 1 S-III. 

(4) Conf. Car rzo V. Pr f. c. 8 > d. 16 . Hahm ad Wa- 
. SBNB. Tii. de Legat, in fin. STavcc.deCautel.Te- 
ilam. c. I B. memb. 2. §. 6. Ho pp. ad verba quos in 
poteftate pr.Inft, de pupill. fubft. Wernher p. y. 
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III. 

Cum itaque fieri poflit, ut fubfiitutio pupillaris ma- 
tris ad fidcicommiffum inflc( 5 laturexconfcflioncDd.($.x.); 
id autem fieri non polTet, nili mater liberis Tuis fideicom- 
mifiarie » & quidem fub conditione five in diem , quo in- 
fra pubertatem dcceflerint, fubftituere poffit ; »/7 quoque 
nbfigti quominus mater ex^ejfe fer fideicommijjum iisdem 
in diem iflum fubftituau 

% 

Quodfi igitur mater jure ftatutario liberis pupillariter 
Quoque fubftituere valet; nondum fequitur, fubftituit ipfis 
mater in diem , quo infra pubertatem decefferint. Ergo 
fubftitutio ipfius pupillaris eft ; fed fubftitutio fideicom- 
Iniflaria effe poteft, lideicommiftb fub conditione feu in 
diem conftituto. 

Scholion, Ita vi Reformationis Francofurtenfts P. 4* 

7/f.4. /. 4. 5. mater liberis pupillariter usque ad annum 
ztatis decimum odavum completum fubftituere poteft. 

Non tamen fufficit ad id ut exiftimes , eandem pupillariter 
fubftituere voluilfe, quod annum i8* expre/Tcrit. Fieri 
enim poteft, ut eundem tantum tanquam diem fideicom- 
mifib conftituto adjecerit. Cxterum negandum non eft , 
dubus adhuc involutum efl*e , an Jure Francofurtenfi ma- 
tri pupillariter fubftituere permiftum fit in cafu, quando 
pater adhuc vivit. Reftridlionem fuadent verba cit. f. 

7/r.4.: 2)oc() allcin in Dcmjcniftcn, fo (ic i^nen toeifc^nts 

fCtt/ Unb ntc()t quae ultima verba concernunt bo- 

na paterna , qux liberi nonnifi patre mortuo habere pof- 
funt. 

§ . V. 

Si mater fubftituens ipfamet exprefle declaravit, fe per 
modum fideicommifti fubftituere : fi fubfticutos fideicom- 
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miiTarios appellavit; dubio caret, quin liberis per fideicom-^ 
milfuin maluerit, quam pupillariter fubftituere. 

Scholion. Licet etiam lubflitutio per fideicommifTuni 
honorabili inftitutionis titulo fadla legatur in TeflamentO) 
nifi ob perplexitatem & repugnantiam verborum ipfo jure 
milia fit per de condit. Jnftit. /. l ig. ^ de Reg.Jur» 

nec utile per inutile vitietur, claufula illa pro non adjeda 
habenda eft. Nec mirum : in genere enim claufulas ex 
ftylo Notariorum prxter & contra partium mentem adje- 
t^as valere non debere , fi in principali dilpofitione non rc«. 
periantur, nemo non concedit (r). 

§. VI. 

Quoniam itaque nulla difpofitio patris vel matris, qux 
fraudem Legitimx infert, valida cenlctur (^); nec 
tutio matris fdeicommijfaria in diem , quo infra f uberta^ 
tem liberi decejferint ^ fubfijiity nift quoad bona ultra legi» 
timam^ 

§.yn. 

Quemadmodum igitur jus Legitimam de fideicommijfo 
detrahendi a liberis ad quoscunque heredes transmittitur (e), 
ita in fpecie quoque ad patrem fuperjlitem transmittitur % 
p is pliee fu£ heredis fiduciari£ heres extiterit* 

%. VIII. 

Si mater in T^efi amento Uberis fuis in diem , quo infra 
pubertatem decejjerint ^ per pdeicommiffum fubfiituity dy pa» 
tri fuperfliti portio fatutaria competit , eandem ipfi Tefla» 
mento nec ti^rcy nec diminuere pote fjl, Eft enim portio 

A 5 ftatu- 

(r) Conf. Heig. P. z. Qu. 17. n.ii. Carpzov. P* j.c. i* 

' d. 40. n. ult. ( d ) L. 3 z. C. de inoff. Teftam. c« R a y« 

MUTIUS c. RaynaldusX. de Teftam, A n t o k, 

Fab. in Cod. L. <S. Tit. 3|. d. 9. («)FftANZX. ad 
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ftatutaria conjugi fuperftiti ipfo jure concefTa ad inftar le- 
gitimx. Quemadmodum igitur hzc nec tolli nec minui 
poteft.nifi iterum compenfetur: cum non ex judicioTefta- 
toris, fed ex provifione Legis debeatur ; ita quoque nec 
portio ftatutaria patri a matre liberis Tuis in diem, quo in- 
fra pubertatem decefTerint , per fideicommilTum in Tefta- 
mento fubilituente tolli vel minui poteft. 

§. IX. 

Sicut autem nil obdat, quominus Legitima a paren- 
tibus liberis vel viceverfa in Teftamento augeatur, vel li- 
beri non folum in legitima , fed ex a(Te heredes infti- 
tuantur; ita quoque nil impedit , quominus a conjuge por^ 
tio flatutaria fuperftitis in Te/lamento augeatur -i nift tpfum 
ex ajfe heredem injlituere 'velit, 

Scholion. Atque huc fpe<dat jf» 2. Tit, 4. P. 5, /Je- 
formationis Francofurtenfts , verbis : ptbnctt / ft $Cll • 

tinb njolIenSBic: ft)cnn (ic^ ^utrdgt/Dag eiiU^feegemdc&t 

\?or bem rniPetn o^ne 2 (ufric()tun 9 eine^ Teftamento obec 
fc(^tcn SBiUcllO 1'CrflfirbC K. Quoniam enim /. i. T/f./. 
p. 5. ita fe habet: SBurPe ficf) (ibec juttagcn, bafj bcc 

^bemmm bcm 2Bcib , ober bciO 5Beib bcm i)0l(mn , baOs 
jciuftC/ fo ibnic in ben S^curatb^s^Sriefen berfcbrtcbm 
obee NB. fonflcn bon n?e^n bicfcnrnfercrReformation ges 
bubret , ciuO gpfagter ©rditie, burci; fein Teftament ober 
icbtf n ^illcn unbcrrcbulbtcr 0ncbe entiieben , ober fonf! 
fc()mdlcrn tbcltt/ fo orbnen unb rooUcn SBiCr bag foIcbcO 
allcO frafftlofj uiibnicbtig fepn,auc(; alfo/ n?cnn blc jdUc 

firt) jumigcil/ erdeuit tbcrbcn folle, utraque loca vero ita 
interpretari debemus, ut concordent; igitur illum nonnift de 
cafu prxfentis §. augmenti legitimx vel heredis inftitutionis 
in Teftamento fatftx intelligere licet, cum hic diminutio- 
■nem & multo magis privationem portionis ftatutarii ex- 

• eludat, 
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eludat, referatque caufam , ex qua nonnunquam iftiusmo- 
di exclufio fieri folet, CUK flCfrt6tC©CdlUC^ ad eandem de-’ 
tcftandam, minime vero reliringcndam dilpofitioncm. 

§. X. 

Ac proin non fequitur : Statuta loquuntur de cafu 
quo portioni ftatutariae ob Teftamentum conjugis locus non 
eft; vel prius infpici jubent Teftamentum, antequam por- 
tione ftatutaria fuperftes .conjux contentus elTe teneatur: 

Ergo nonnifi in eventum Teftamenti non conditi portioni 
ftatutariae locum concedunt. Semper enim fubintelligendi 
funt illi calus, in quibus conjux fuperftes ab altero demor- 
tuo vel heres inftitutus , vel portio ftatutaria ab ‘eodem 
ipfi aucfta. ^ 

Scholion. Ita vi Refarmationis Francofurtenfts P. 

7 /f. 4 , ^. 5 . dimidia pars proprietatis mobilium portio fta- 
tutaria patris fuperftitis eo in cafu eft, quo liberi fuper- 
funt. Nihilominus vero conjux unus alterum Teftamento 
heredem inftituere vel eidem portionem fuamTeftamenta- 
riam! augere ppteft ; adeoque hon fequitur : hoc in cafu 
portioni ftj^tutari* locus. non eft, vel prius infpiciendum 
Teftamentum, antequam parte ifta dimidia contentus efle 
debeat maritus: Ergo Francofurti portio ftatutaria locum 
tunc demum habet, quando nullum Teftamentum condi- 
tum , & porro portio ftatutaria Teftameato tolli vel faltciii 
minui ipoteft. 

; , § XI. 

Si mater Itheris in diem, cjUG infra fulertatim dccej^ 
ferinty fctLf dei commi ffum fuhjlhuern legitimim a 

tota quantitate bonorum detrahere potefl portione flatur arilk 
prius noh detraBa (/). • Etii enim *s alienum prius de-. 

ducen- 

(,/^ C.M^Pz. L.^. R. -»8. pir tot. Lbyser Medit, ad tf. ip« 
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ducendum fit, cum bona noii intelligantur, nifi dedu(flo 
are alieno; Legitima tamen as alienum aque eft ac portio 
ftatutaria ; confequenter par utriusque debet clTe conditio. 

Sicut itaque alias hac pro ratione totius fubftantia bono> 
rum aftimatur, inclufo are alieno legali legitima (^^); ita 
& hic Legitima inclufo are alieno legali portionis ftatuta» 
ria aftimanda eft. 

Scholion. Pone ergo Teftatricis bona conficere fum- 
mam i5'ooo.florenorum,& fub iisdem comprehendi 6000, 
mobilia, pater 5000. portionis ftatutaria & jooo, legiti- 
ma nomine deducere poflet. 

§. XII. 

Si fnater Itheris in diem^ quo infra pubertatem decef> 
ferint , per fideiconimijfum fuhjlituit , pater una cum le~ 

^ithna Trehellianicam quoque detrahere potejl, Eft enim 
fideicommilTum matris hoc in cafu in diem conftitutum vel 
conditionatum f §. 4 ) • praxi autem dubio caret, quin 
fi fideicommilTum conditionatum vel in diem conftitutum 
Legitima & Trebellianica fimul detrahi queant ( h ). Ergo 
nec in dato calu dida detradioni quid obftat, 

§. XIII. 

§fuarta TreheUianica a patre demum deduceftda efi 
deduBa portione ftatutaria & legitima (i). Quarta enim 
Trebellianica eft portio bonorum a defundo relidorum & 
onere fideicommifli affedorum. Eniravero bona illa non 
intelligi, nifi dedudo are alieno tam hominis quam lega- 

• 4 

• (g) Brunnbm. Cent.|. Dec. (i ) Harprbcmt in Diff. 

de Jure deducendi quanas c.a.'§ ^9. Lynckrr Refi 
582. STRTCK.de SuccelT. ab 1 nteft. Dilt 7. c. i . 16. 

& Uf. Mod. ad SCt. Trebell. §. i|. (/) Conf. 

Strtck. de SuccelT. ab intefi. d. c. i. ih.»9. Ber- bvGoogle 
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lis , nemo non concedit. Quare cum aes alienum legale 
tain legitima quam portio ftatutaria fit , & utraque eodem 
jure gaudeat ; liquet quartam Trebellianicam a patre de- 
mum deducendam effe deduda portione flatutaria & legiti- 
ma* * } 

Scholion. Pone ergo bona conficere fummam i f ooo; 
flor. & 6000. effe mobilia; }ooo. nomine portionis flatu- 
tarii, & fooo. nomine legitimae deduci deberent, & dein 
a reliduo 7000. pars quarta detrada i75’o. fL Trebelliani- 
cac nomine competeret. 

XIV. 

Ubi mater quoque pupillariter fubfikuere potefl-i in du- 
hio tamen potius liberis in diem , quo infra pubertatem de- 
Ceferinti per fideicommifum fuh (litui fe y pr ^/umenda ejl. 

Ubi enim Mater pupillariter fubftituere poteft, nec pecu- 
liariter introdudum, ut pater pupillariter fubftituens ma- 
tri legitimam relinquere teneatur , mater eandem patri re- 
liquiffe, minime cenfenda , nifi di ferte expreflerit. Sive* 
ro mater liberis per fideicommiffum in diem , quo infra 
pubertatem decefferint, fubftituit, patri non folum prae- 
ter portionem ftatutariam legitima fed & Trebellianica fal- 
va manet. Cum adeo mitior haec fit fententia, eadem- 
que in dubio ampledenda fit, & eo magis hic quod mini^ 
mum fubtraxiffe praefumenda fit uxor; in dubio quoque 
mater liberis in diem, quo infra pubertatem dccefierinti 
per fideicommiffum potius , quam pupilfariter fubftituifle 
praefumenda. ‘ 

Scholion. Imo puto nec rationem fufficientem adeffc, 
cur potius per fideicommiffum , quam pupillariter liberis 
filis lubftituiffe , cum id potuiffet , nifi ftatuatur quod vo*- 
luerit, ut praeter Legitimam & portionem ftatutariam et- 
iam Tcbcllianica ad maritum perveniret. Ita quoque fi pu- 

B pilla- ized by Google 
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pillariter fubftituit , ubi id valet,. nec ratio fufficiens eft, 
cur non potius. per fideicommiflum ipfis fubftituerit , mli 
patrem legitima ibi privare voluerit, ubi ad eandem relin- 
quendam praecifc non tenetur. Quare cum contra princi- 
pium rationis fufficientis mater diTponerc nequeat, eid^m 

epnformiter difpofitio ipfu» explicanda. ' 

« 

;; §. XV. 

. , Suhjlitutio fiAeicotntniJfaria matris in diem , quo liberi, 
infra pubertatem decejjerint , a vulgari in eundem diem mid^ 
tum differt, Harc enim fuppbnit inllitutionem liberorum 
conditi otiatam,, fub’ ea nempe conditione facllam, fi liberi 
ad pubertatem pervenerint; qua liberi in legitima gravan* 
tur , etfi gravamen favorem liberorum concernat, adeoque 
revera gravamen non Iit: ob idque impeditur, quominus 
Legitima ad heredes filix vclut patrem ipfius transmitti 
pofEt. Enimvero illa lubftitutio fideicommiiTaria fupponit 
puram heredis inftitutionem , qua liberi in legitima non 
gravantur ( $. 6.) , imo potius id a matre intenditur, ut par 
tri legitima falva maneat competatqueTrebellianica(§ 14.), 
quam iftiusmodi vulgaris prorfus excludit, nullo fideicotn- 
sniflb conftituto. Atque fic differentia rcalis inter utram- 
que non poteft non in omnium oculos incurrere. 

Scholion. Ne itaque hxc vulgaris cum illa fideicom- 
miffariacoincidar. omnis opera in interpretando Teltamen- 
•to danda cft. Quoniam enim hxcee direda, illa fidei- 
commiffaria autem obliqua fubftitutid eft, confufjo orire» 
tur minime permiffa. Eamque ipfam ob caufara , ne 
.confundantur liberis legitima , fine onere relicJla cetifen- 
da eft , fi fubftitutio a matre in diem iftum per fideicom- 
miifum fadla, quo transmitti pollit in patrem fuperftitem, 

& in dubio quoque potius pro fideicommiflaria illa fubfti- 
tutio- ^ by Googie 
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futione, qu?m hac vulgari prjEfumendum, quia pro ma* 
rito illa favorabilior. Habemus apud,BjiRL*iCHiUM (k) 
cafum iftiusmodi fubftitutionis vulgaris, qui a didlo cafu 
fubftitutionis fideicommiflariac, nobis hoc anno ad refpon- 
dcndum de Jure oblato & fub calcem adjedo, multum dif- 
fert, Sc manifeftiflime demondrat, quanta inter utramque 
Iit differentia. Ex illo id quoque apparet, aeque ac ex fub- 
ftitutione pupillari uxorem maritum luum minyisac cogna^ 
tos fuos dilexiffe, confequenter ubi non eadem fed fubfti- 
tutio fideicommiffaria elecla , id e contrario indicio eft, 
uxorem maritum fuum magis quam cognatos fuos dilexiffe. 

§-,xvL ; 

Cum itaque fuh/liiutio fidticommijfarta indicium ma-. 
joris amoris erga maritum quam erga cognatos; amor ve^ 
ro defundi optimum ipfzus voluntatem cognofeendi prin- 
cipium fit ; evidens eft, quod in eadem omnis fr^efumtU 
^ interpretatio pro marito contra cognatos facienda jftt, ' 

Scholion. Alias fane mater vulgarem fubffitutionca^ 
in eundem diem, vel pupillarem eligere debuiffet, quem^ 
admodum potuiffetj fi in conjedaoda ultima voluntate fu^a 
Judicerh hac via naturali incedere ipli difplicuiffet. Quod 
magis confirmat, fi mater detradionem Quartae ,Trebellia- 
nicae non prohibuitv quemadmodum a teftatbrc prO^iberi 
potcft(/), etfi aliqui inter liberos primi gradus & alios di- 
ffinguant , ut nempe in his prohibitio valeat non in illis » 
quod faciuntGAiL. (m) & B arry(;»), utpotc quam dw 


. Decif. Aur. CXI. (/) Bachov. ad Treotlw'. Vol,*2. 

Difp. 14 . th. lo. Lir.a, ChRisti". VoI. f. l)ec. »04. 
n.i^. («*) L.i O.ijg. n.i6. ( « ) de Succeff. L 
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ftindioncm bene rejecere Bachov {o), Stryck (p); 
Wernher(^), BergerCt), 



RESPONSUM JURIS. 

(5uinrtc0 Un^ Dodorlbus linD Profcflbribus bct Juri- 
ftcn^FacuitiU I)Ci) 3 ftro.^ 6 iu,q(. 9 )Injcrr 4 t tn 0 cfinj«s 
beuSurrH.^efiifc^cnUniverfitj^r all^ier ju SDiarburg toors 

ftef^CU^CFadli Species, fubncxa qua:ftione Juris, ncbfl 
rccl)tIic(;cnigcDencl:cnPhiUieth 2 iiiiDCalliftrati, (lucbubris 
gcn Literalicn juflcfcubct , uiiD 3Bif Unfcr rcc(;tn4)c^©ut5 
acbten bnrubcr crtbcUen oebetbcn tvcrbcn; babcn 
^.ir gefamte Literalicn verlcfcn mib CoJiegiaiitcr 
rttfiicb cnt) 0 gcn, bcricbtcn barauf ^urfrcunMicbeniKccbr^s 

55clcbrunci : Obtvolcn Caiiiftratus au^ nad^fofqcnbcn 
©runbcn^u bcbauptcn Dcmicmtct, bafi bcr jperr Obrifts 

Lieutcnant l?CU Pappenheim bC^ bfllbcil UDIl fcincr 

(^bcgcniabUn blntcrloflcncn fabrcnDcn 5)nnbc nomine por- 
tionis ftatutariac ftcf) im gerinqffcn nicpr anjunuiffcn, nocb 
OUCO Legitimam &Trcbellianicam ab}Ujicf)Cn bcfu^t jciX/ 
tniD allenfrtll^ Dic Legitima deduda prius portione ftatuta- 
ria computirt iVCrDCU nuiflc, IKifCIl 

i.) S)U portio ftatutaria DCmibg SraiicffurtCC Re- 
formation 

Part. Tit. 4. §.2. 

fllleut (n tcm5an,n)ann «cinjcfmmciit t)ctfianDen,fmft 

fim*, fonfjtn abet iit fucceffio ttftata t>tt fuSoni ab 


intc- 
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inteftato , trcuin Qlcic^ eiii an^cr^ in (^fte^Paden Derfe^en/ 
alletDing^ toorgcfec, au^ DcrnTcftament nbcr lub [2] flar 
ftfct)cine, Dnfj DiejrnnTcftirerin t^rcm^f)ccjcmal nic(;ttf 

(il^ Dcn ufumfrudum bonorum t)Oi:bc^a(tCU tDOllcn )C* 

0cbann 

a.) 5 )ic Legitimam anfan^cnb, bie befante 
RcguI; quod legitima nullo onere gravari pollit, inSinfCs 
finc^ fon?Oi, n>eicb«: Mefclbe nomine de- 

fundi, cui legitima debetur, prsctenditCt/ aucl) bCWlU)r« 
tfr fbrct SO^cinUUfl nac^ f in fubftitutione pupil- 

lari i^ren 5lbfall Urjbe. 

Esb ACH. ad Carpz. P. Conii. 8«def. i.num. ;• 

. Sinfolalicb bcc DbtiflsLieutenant, qua heres fctUCt 

.SrnuJcinXocbtcr,unb tvcilcn bicSrnuTcftatricin (gleic^ 

, n?ie bicfdbe imcb bcr^rancffurtcc 0 tabtsRcformation • 

bcfugt getDCfcn) bcrfclben i^re ©cfi^tbiftcre pupillariter - 
fubllituird/ bic legitimam init 9 lCCbt nicfet prattehdircn f 5 n« 

]m , befonber^ ba gcbacbtcr jpcrr Obrifl s Lieutenant Mefet 
dirpofition nicmal^ mibcrftjrocben, bielmebr nacbgc^cnb^ . 
bn^ gnu^cTeftament agnofcirt &abc K. 2)^rott)Cgen auc5 

3. ) ©ic detradio Trebellianicac , tbCU biC fubllitutio 
pro fideicoramiflaria nici)ts foub^tn direda JU ncbtCH/ fcillt 
• flfltt fenbt/ unb tDCinn nucb fcbon bkfclbc pro fideicommilfa- 
ria JU baltcn tt)drC/ bicTrebellianica bcnnoci), WCil biC Jocga 
'ter alleinunb nic()t bcrcn^inbcr barmigebunbctvunbbo^ 
iideicommifs jltm bf flcn bCr F amibe gCC(btKt tbCthCU/ niC^t 
.nbgcjogfiubetbenfbute. . 

. Knip»ch. de fideic« cap. 6. n. 169*170, 

©nblic^ 

4 . ) Kdn3*^Cife( fClJC/ bnfi in computatione Ic&itimae 
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Dad xs alienum ^uforDcrfe abAcjofjcn mutfe, mits ' 

l^tn DU portio flarutaria, qux inftar acris alieni fiC, 

SxRYKt de fucceff. ab inteft. Di(r.4. c. ji f.x. 20, 

etcufall^ i^utoor a maffa bonorum abjujicfeit fei)e, 

©iCtVCilcn oRr quoad I.) iu OballegirtCt Reformatio.a 
Part. tit.4. §. 2 flar t^crfcbeti/ bafi bieS)c(ftc tcv fabrcits ' 
l»cn ftaubc bcm ubciblicbcncn ^bWtten cigciubumlict^ 
Dcrbicibcn fode, iinb bafi folcbe ^ nllctn uon bcm Sall,,tt>ann 
■fcin Teftament tjorbanbcu, verdeben fcuc, au 6 bcm 

in contrarium angcjCflCUCn §. i. d. tit.4. ntC^t ^rtU crtvifs 

fca ttjcrbcu/ 3^«inafftnbif12Boitc: obncSufrtcbtung 
.CilMS 7 eptnentQ^iC, fUflIicb tJOH bClU^S^^d t>Crs . 
freben fafTcn/ ba cin $bcjiact bcm anbmi nicbt nui: Dit 

portionem ftatutariam flbcifl fOUDcm ibu ClUWCDet 

(Erbcn einfebet/ ober mit n?n^ anfcbnficbem iibcr 

biC portionem ftatutariam bCDcncf t/ ItJa^ UbCt cbcnbufclbfl 

bon bcncnC5bf'Pa<dcii anaefubret tt»irb;tt?ortm1en enttnes 
-bcr allcSutCT/Obec cinXbril bcrfclbcn,bcm(?cbtfebcitb(ti 

.termaebt werben ; al^ tvclcbc nacb bcc Reformation 

• • 

, Part. j. Tit. a.,§.4* & 5* 

(excepta dotis & donationis caufa) linft:dftfg Unb UlU 

gfiltig (inb , fo 511 i^crfrcben tfl , bnfj Pa^a burcb 
ein Teftament cbci* mibcm Icbtcn 2 Bi(I(u gcdnbcrt n>ers 
btn tbnncn. 5 D^itbtn gar tein 3ti>cife( ift , bafi bie 
‘SJBorte : ci)m 2litfrict>ruitg emes Te/iamcme k, cx 

Tit. 7. d. Part. f. bW! obwgc^tvcifciften • fede hujus 
materi*, rem quippe apeKc definiente Crfldreil 

unb3u fuppiiren fcbcni Unb abet nicbt allrin bets 
bet gcmcincn iKccbte mit bcr portione ftatuta- 

‘ ' D ria d by Googk 


(If) ^ 


ria Mc Dem an»* 

Decn rdct)e ttJCDcr pci* tcftamentum eiU,)ieOeii/ 

nod; fonfl auf etnige 2Bcifc ju fd;rmderu befu^t ife / 

Beruch. P. i. Decif. 51, n. ' i 

SxRYK.de fucceff. ab inteft, Di(T.4. C. 5. §. 1, ’ 

Boehmer. Vol. 1. P. i. Conf. 6x7. n. IO, 


nc quidem in favprem pi« caufae ; . , 

‘ Lynck. Dccif;n ; 9 . pet.tot, ‘ 
fonDeni aU^ folc^cip in bci: Reformation 


; 

i 

i 


d. tit. 7 . §•!• - 


Dcnen Sfcegntt^n nu^DriKffic^ fub daufula annullatona^ 
untccidgt/ unD in folgenDcm §. x.' d,V. 7. Dcnehfelbcn nur 
in Dcnen juflcbrac^tcri, tnte nucO Dem bntben X^cil t>er 
exrungenen ©uter ju teftimi nacOgclaficn xoixi>. 

@0 if! gnnft uinniDerrprecblicb/ Dng Der LLatomm 
intention «nmSglici) nuT dttf Den n^^tin fein Tefta- 

ment VOrbnnDen r UnD n(^ cb |bnfren in praejudicium por- 
tionis ftatutarix teftireit erliiubt tDi^re/ gericl)tct gcwes 
^n fepu ^onne: 2 )ie (>ierbei; fcrnergemacbte^iirnjenDuns 
aen abVr, 'Dafj ccfagfcr §. i. Don Sn^iebiuig Der ©ebubr 

auB aefnpcmCBrarn rebe/ unD Don revocatidn DerC^bc* 

Padcii/ tPie aucb.Dcm balben.Xbcil Der ^mingenfcbaft 
nncl) ^nleitnng B'icHAR»i unD Sprenoeri ju verftci 
ben fenc, feine rec()t(ici)e atecntion mentirer, igefinlten DCs 
reii UncrbrblicbfeCt in tai ^age fub [ 7 ] §. 6 . 16 . & 1 1 . 

gcnugfnm gcjciget ivorDWH' 

2)anncnbcro/ wnnngfetcb DerSrmiTcftatricinSBiis 
(e unDQJieinunc^ geiDCfen »4re^/ i()rem^be(Ki^mDie por- 
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tionem ftatutariam }U etUitCfeCtt, folc^C^ contra cxprcflam 
Icoem prohibitivam ff tncn effea ()at>cn , fonDcm trafrlo^ 
unD nic&tiB fcpn xoixm, aucl) alfo aact)5!naa^9cbun3 bcs 
beraatctt u erfeanet tvcrbcn muftc, obne ba|j auct) mit 
cini(\em(5cbeiniHe(brcn^ bcbauptet werbcn l?an, bafj fols 

C^Cdi bCt Teftatricin intention gCYDCfClt / (UlQCfcbcn Ut 
§.6. bc^Teftament^ nut aflcin ufufrudu, nic()t abct 
dc portione ftatutaria in mobilibus 5 Wclbttn(J 'gcfcbcbcii; 
unius autem pofitio non eft alterius exclufio, & omiffum 
in difpofitionc remanet decidendum fecundum difpofitio- 
ncm juris communis , * 

Berlich. P. 1. Decif.x6z, n. 7. feqq.’ 
cui teftator femper fe conformaffc creditur. . ^ 

Uuc ob^^tvac/ quoad 

X,) m\ iKccbt^gclc^rtcn/ benen untec anbem 
aucb 

Ludolph. P.2. Obf. I IO. in not. num. 2, 

• • f 

Stryk. de caut. teftam. cap. 7. membr. 3. §. II. . 
bet)pflirf)tcn/ ratione legitimae ^tVtfcbCtt ^(tcniimb 

bern mib beren(£rbcn einUnterfcbciD gemaebt tvirb; ber 
mebreften cinbcUtgcSDleinung bciinocb babtn ^cbct> quod 
liberi fideicommiflb gravati jus detrahendi legitimam ad he- 
redes etiam extraneos transmittant, per 

, 1 

L. ;x. C. dc inoiF. teftam. 

- > M A N T I c, dc Conjed. ult. vol. lib. 7. titg. n. x. fcqq. 

Menoch. lib.4. praef.'7x. n. X. 

F u s A R. de fubftit. quaefl. x96. 

BRUHNEM.Cent. 3. Decif.36. n. 

quam^byCoogle 
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qaam conclu(ionem indubitabilem & pradicam eflc, atque 
de plano fecundum omnes procedere teftantur 

Ju L. C L A R. lib. fentent. $• teftamentum. quxft. 

7 x. num. i. j^f. circa primum. 

Pekegrin. de fideic. art. 8. n. 13. add. 

Harpprecut. de jur. deduc, duas quart. th. fo; 

■ & ji* 

«bi hoc pluribus oftendit) & ad contraria refpondet. 

2)afi abcr Dic in §. j*. ^cd Teftament^ bcftnMicfx fubi. , 

ftitution pro fidcicommiflaria JU bnltCtl |Cl)t^ fOtUOi UUd 
tcnen Formaiicn, beren (Icb bit Jrau Teiktrix bcbicnet : 

@0 tt)iil icb benenfelben tneine ©cfc(;tt)if?e« jc. per 

fideicommilTum fubftituiCtt b^bcn. 

(if^ OUCb/ bn^ biC fubftituti in §. & 7. bf^ Teftamentd 
■ nu^bnictlicb fideicommiffarii gencnnct iDcrbcH/ ojfenbac 
erfcbcinet^ fol^licb bn ex antecedenriSus & confcqucntibus 
d|e mente Teftatricis QCnUQfhnt conftirtt, biC bCllQCfflCJtC, 
unfcbicf li<()c SBortc : honor ahili inflitutionis titulo , nic()tjl 
tbibvtflc^ operircn fbnncn. 2)nnn fo tucnig ciaufui* ac* 

‘ celTorix naturam contradus mutitCU/ 

Baksham in radice claufularum cap. z 6 n , i 6 m 

• fo wcntfl fan bicft bon Calliftrato feibU betifeite tuunbfrs 
iicbt ^cncnnung naturam fubftitutionis fideicommiffarix 

^ubevn, fonbfin ifl cin b(oflc^5(njeificn, bngbcrQJtrs 
faflcr bc6 Teftamentd bicfclbc nicbt bcrfianbcn ; Unb 
bcmnacb foicbeciaufuipro non adjeda JU baltcu/Obttmau. 
inuftc cinc contradidion in adjedo JUQCbCH , tb^lc^e <tt 
interpretaooneultimarunivoluntatum omni modo‘JU evi- 
' C tirClVgitized by Google 
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" " " (i8) I » ' 

tireii /"^fclbige aucb \)ielmebt fo eiujuricbtcn / ut con- 
ferventur, non vero pereant. UnD Drtfcruc ^itfe fubftii 
ti^ion pro direda & pupillari QC^rtltCtt tVCrbCU f butt/ ttJUrs 
De^oc() folcbc^ nic^t^ rekvircn. 2)cinn h)cU t)etm 5 gc tn 
Reformation 

. P.4I T.4. §. fin. . . . 

• » « • • • 

ni(i)t cinmal bcr 93 atttc in pupillari fubftiturionc Me Le- 
gitimam DCC SDtutter eut^ieben fan, fb. ifl Mc 93 Uitter foU 
tbim nocl) incl tvenifter befugt, fo fa6 bep biefem 

jjrriacn fuppofito bic detradio legitimae lU^t^ bCfiotbCnU 

(^ctTtatt jwbcn njutbe ; 2)icrcm nacb nuf bet Teiiirerin. 

&jiilcn, cbbicjclbe ibrem (Jbcbcmt bie legitimam cntjics 
be«nn)drn,i^T>eIcbe^ in ibreni 23 mii 5 .qfn niebt geflanbcn) 
nicbt anfommt, obnc bciiw bng folcbc^ berTeftatncin 
^feben gmefen/. nu^ benen ungercinucn Formaiien bec 
iubHitution lucbt fan ertutcfcn iDcrbcn. 

vid. adj. fub [8] §. 

ibobtneben ein uncrftnbiicbc^ QSor^cben ifl/ ob ber 
^crrjDbtiPsLieutenant bCl^Teftament agnofcirct bnbC/ tlK 
bcm bo^0caentbfi( ou^ benen adj. fub [i][^ , toorinnettj 
cr (icb nile fbmc bagfflcn.^ufrebcnbe jura refcrvirct/ ftbera 
flulpg erb^nct. 2)ccoti>e9cn quoad 

’ ?.) ^ein 3 tt)cifei bortvaltet, bog bie detradio Trc- 
bcllianicac ()ietcl)fal^ «picib b^^bc, iminaflhi bcfanteniXcc(> 
ten^; quod infideicommillis in diem vel fub conditione re-‘ 

Iktis duplex quarta detrahi poifit , & jus hoc detrahendi 
ad heredes transmittatur , tbiC bcpilt 

HaRppiiECHT, d.Xr, §.5“o, & fi. 
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n>CUlduftig au^aefuftret/ UUD ^at)On praejudicia apud 

Mev. P. VII. Dccif. 19. 

Brunmem. Cent. 1. Dccif. n* 

Ltnck. Dccif. S49* 91 1x5*9. 

1 . . . 

un^ anDern me^r ju (tnDcn, ttjelc^c^ feier mn Dc(?a me^t; 

jCttJCnt()Cr clu Tcftator tte detradionem Trc- 
bclli^icac nac^ ber 'Reformatiori 

f* * • • ^ 

d. P. 4' 5* §• J • * 

betbietenfan/ ttebep toerge 61 i <6 fin fidcicommiflum fe- 
mili* fingirt t Ratio enim confervandae familiae a Xe- 
ftatore (ut in cafti propofito) non exprefla, nifi mens 
& intentio ejus contrarium fuadeat* non eft inducenda» 
praefotim quando Tcftator foeminas ad fidcicommiflum vpr 
cavit s 

^ 1 

Fusae, de fubftit. fid, quaeft. 480. 

a(^ ttKlcbe^ baim Calliftratus fcibficn notbirenMg finrau« 
nicn mug , trann er anber^ fcinc contradidoria ftatui- 
nn wftl er annimt , bag burcb baffelbe lUcbt ber 
Xocbter ^nber/ fottbetn fte aUein gebuiiben feije. Ce$t« 

licb quoad 

4!) 2)er unb gemeinen 9U<bmt gemdfler 

Jtl (ei)H (^einet; quod in computatione legitimae portio 
ftatutaria non Iit prius deducenda per ea , quat tradit 

C A RP z o v: Lib. 6^ Rciponf. 4g.^ 

Stryk. de fucccflT.ab inteft. difr.4* cap. 3. $. ^9. & 

, 60. in contrarium fupra male allegatus. 

Wekh- 
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W E R K H E R.. Part. IV. pbfcrv. 47- 

tDO tt fo(ct>e^ init finem praejudicio Der ^ittenOetgifc^en 
juriftensFacuitdt befrdfitiget/ Dabeneben aucb bcm \?on 
Caiiiftrato etregteii dubio tvftrctiicb abgcj)olfcn, iubem 
tt/ ttie Philaletha, in Ad), fub [8] 7. inter aes alienum 

hominis & legis gat ftlSliC^ diftinguirct. 

(^r^ebet bemnacf) rcblfigiiebUnfereSfJteinunginiHecbs 
ten babiii/ bng be^^errn Phiiaicth* fo rubricirte^ 9 lecbts 
(i^e^ Informat fub [4] ilU gerillClfleil nicbt cnervirt, mits 
bin bie Un^ borgefecite affirmative ju bennttnorten 
fepe. Don 9tecbt^ tnegen / faivo tamen cujusvis rc- 

aius fentientis judicio ; Urtiuibiicb Uiifer^ bieruuter gcs 
bruetten Facultdts3lin^3^^^» Adum Marburg meme 
Aprili 1741. 
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